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The statute not only makes no distinction
between private and public corporations, but section
3 of the Act specifically includes "municipal®™ corpora-
tions. “here public corporations under the general law
are in pursuit of proprietery, rather than governmental,
enterrrises, they are subject to the lilabilities of
rrivate enternrises in such instances. It is our opirnion
that they should be required to take out licenses, in-
asmuch as the operation of a butane gas system is not
governmental in nature. City of Ysleta v, Babbitt, 28
S. W. 702; City of Wichite Falls v. Lipscomb, 50 8. ¥,
(24) 867; error refused; City of Amarillo v. Green, 267
S. ¥. 702 (Tex. Com. App.) oL % ,

{2) 1In response to your second question, we

are of the opinion that all plambers, though heving
‘plumbers’' licenses, who are engaged in the instdlla-

—~%tion of iiquefied petroleum gas storags and dispens-~ .
ing systems and:gas piping for liquefisd petiolefn gas
dealers, must obtalin a license pursuant to: S8seticn-2b {1)
of House Bill 792. 'Said section -of the Aat provides
that "no person-. . . shall, after the effagtive date

"~ of this Aot, .engage in this State in the manufacture
anﬂ/or;asaembly,“nalc-or-1nstd11ationjof.aﬂyﬁappdratna-
to be used in this State for the storage andfor dispems-
ing of liquefied pstroleum gas or to be tised: for any

. 0f ‘the purposes snumerated in Section 2a- hereof, or
~engage in ‘the hardling and/of transportation.of:ligue-
‘fied petroleum.gas: over the highways . . . withomt
having first obtaiaed from the Railroed /Commission of -
Texas, under the provisions of this Agt{a license so.
to do." . ’ . S e

~ (3) Tt is our. opimion that persons of forsign
atates purchasing liquefied petroleum: gas from refineries
in Texas, and -engaged in the transportation over Texas
highways of equipment and liguefiad petroleum gas from
Texas refinerigs, though strictly in ihterstete com-
merce, merked under "the provisions of the law, should
obtain a licenze. Undoubtedly, the movisions of
Secetion 2b {1) are sufficiently broad to cover persons
thus engaged. The only question is whether or not the
State of Texas has jJurisdiction tc maks such requirement
of persons engaged in interstate commerce by reason of
the poesible infringement upon federal jurisdiction un-
der ghe commerce clauss of the federal constitution.
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In the absende of the federal government having assumed
Jurisdiction over such matters, it is our opinion that

a state may impose all reasonable and non-discriminatory
regulations upon such commerce as may be necessary or
wise in pursuance of the police powers of this state.
The Supreme Court of the Unjited States, in the cese of
81igh v. Kirkwood, 237 U. S. 52, has held that there may
be legitimate action by the stete in the matter of local
police reguletion over interstate commerce, which the
gtate may take, until Congress exercises its exclusive
and surreme authority upon the subject. The sams court
in the case of Texas Company v. Brown, 258 U. 8. 466,
held that & state iz within its governmental powers in
requiring inspestion, imcluding tests es to quality, as
a safeguard with respect to {nflammeble substances, such
as petroleum products, when found within its dorders,
or even when moving in commerce from state to state
{there being no legislation dy Congress upon the sub-
Jest.)  To the same effect is the case of Pure 01l Co.
v. State of NMimnesota, 248 ¥. 8. 158, and the case of -
Savages v, Jones, 225 U. 8, 501. Our search reveals no
federal law pursuant to whish Congress has undertaken
the oocupation of this field, and it is our understand-
ing that in the administration of this Act, mno asserted
federal regulation has come to the attention of your
division. - ' ‘ '
{4) The.law doss not purport to presoribs
the number of esteblishments which may bs operated by

& person, firm or corporation under a‘lisenss to en-
gage in a phase of the liquefied peftroleum gas industry.
The matter of the number of establishments for the con-
duct of sach busineas is entirely discretionary with
the licensse. ‘Ex parte Butin, 28 Tex. App. 304, 13

S. ¥. 10, It may not appear to be desirable that this
should be so; but the law mnst bs enforced according
to its terms, and interpretation and sonstructiocn can-
not be allowed to ssrve the funotion of legislation,
Under the law as presently drawn, we are constrained

to answer your fourth question that a license io engsg¢
in a phase of the liqueried petroleum gas industry

will serve as suthority for the condect of such phase
of the business in ss many places or establishments
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as he, they or it may desire. However, a license to en- '
gage in only one phase of the business will not serve ’
as authority to conduct a separate and distinct phase,
even at the same establishment. The act seems, in sec-
tions 2b (1), (2) end (3), to contemplate the separate
licensing of distincet phases of the industry, such as
manufacturing of equipment on the one hand, and the trans-
portation of the gas on the other. So a license to engage
in the manufacture of equipment will not serve as author-
ity for engaging in the transportation of the gas to be
uged in the equipment.

{5) Your fifth question presents a different
situnation from that presented in your fourth. A corpore-
tion may not operate wnder an assumed name. Article
1069, Penal Code. In our opinion, the conduct of the
business of the J. & 8. Carburetor Company, therefors,
is not to be regarded as another establishment maintained
by the Texas Mechanical Laboratories, Inc., and therefore
authorized under the liocsnae issued to the corporation,
but is to De regardsd as a business conducted by the 4n-
dividual members and- stockholders, &s an assoeietion.- e

- are theraefors of the opinion that though the J. & s.,‘it.
Carburstor Company iay be engaged in the sams phaae ‘of,\"
 the liquerisd petroleun gas industry as the Texas Meohan-
ical Laboratories, Inc., the license to sngage in suél’

‘phage of ‘the business issued to the Texas Mschaniocal.
boratorises, Ime., will not imure to the beme fit of
the J. & S. Cerburetor conpany. -

{6) Im rcuponss to your qpaation Xo. 6,
it is our belisf that all refineries mamafesturing
liquefied pstroleum gaszes ars rcqnircd by the statute
to obtain a license end post bdond, In conneotion with
their operations in refinikg and selling the prodmct
to pips line companies, they necessarily have certain
- equipment necessary for the purpose of loading the gas
into gas trucks and delivering it into gas pipe lines.
Undoubtedly, that portion of Seetiocn 2b (2) of Houss
Bill 792, requiring lieenses on the part of those en-
gaged '1n the business of transporting or dispensi
—liquefied petroleun gases and/or the sale anisor In-
stallation of any apparatus for the storage and/or dis-
pensing of liquefied petroleum gas™ coveéers their opera-
tions. They are engeged in dispensing liquefied
petfoleum gas. They are engaged in the sale of such
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gas and a risk incident tc swh operation is similar,
if not identical, with those that are incident tc the
actual transportation of gas over highways. The word
"dispensing" as used in the Act, independent of or in
connection with the word "sale" undoubtedly includes

tha

the functlions of delivering gaz into & pips lines or

of delivering gas into a truek tank or tank car.
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